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Abstract
The present paper is an attempt to merge the concept that has been used to determine the ‘cause of famine’ and the necessity to apply the same concept, so as to, regulate patent laws in India. The researcher aims at using Entitlement Theory and Food Availability Decline approach (propounded by Prof. A.K. Sen) into the patent law presently functioning in India, and try and answer the question as to the need of regulating prices in case where an essential commodity reaches beyond the purchasing power of the middle income group and the role that government plays by merely regulating prices for the poorer section of the society is inadequate and need reforms. The submission takes into account the basis plinth of the two theories, i.e. the unavailability or excessive hike in the price of an essential commodity (Staple Food in the original theory), which is, a medicinal drug with life saving characteristics in the present submission {in specific of H1N1 antidote (Swine Flu virus)}, and the incapability of the major section of the society to fulfil their requirement of such a necessity good.
If we ponder upon data showing the number of deaths that took place due to swine flu, clearly shows a pattern, that the most affected section of the society is the middle income group in the whole incidence. And the central government despite having powers under section 84 to issue compulsory licensing and under section 66 to revoke the rights of the patent holder for public good did not invoke the power vesting with them to regulate the hiking prices of conducting H1N1 virus detection test, as well as the vaccine. 
In short, the present submission aims at pointing out, that, the role of the government does not end at the primary stage, where it regulates the supply of such a commodity (food in the original theory) for the poorer section of the society and leave the market condition unchanged, as there comes a point after which the market price throws the middle income group out of competition as well, and there in a need to 

look into that aspect, as in a case of necessity good, there is a constitutional obligation under Article 21 read with Article 14 on the government to ensure the adequate availability of such a good/commodity to every section of the society, as the right to life and especially right to lead a healthy and disease free life is equal for all.
INTRODUCTION

Article 21 of the Indian Constitution mandates the responsibility over state to ensure protection of life and personal liberty to every person residing in the territory of India. The Right to Life under Article 21
 includes right to lead a healthy and disease free life
. 
As argued by Prof Henry Shue, in his works on Basic Rights, that, the right to subsistence is a basic right, and it includes right to, unpolluted air, unpolluted water, adequate food, adequate clothing, adequate shelter and minimal preventive public health care
. It was later argued by many thinkers and consequently upheld by the Supreme Court of India that Basic Rights are the bare minimum essentials that the state should provide or rather every person is entitled to avail them. Any failure on the part of State machinery in ensuring basic subsistence rights would invoke Article 21 read with Article 14
 of the Indian Constitution.
 
Interestingly, Article 14 has two parallel facets, one being Equality before Law and the other being Equal protection of Law. The latter means that law should treat equals equally and unequal unequally, and there cannot be a comparison of unequal in the eyes of law. There cannot be a situation in the law where two unequal parties are being treated in the same manner or tried in the same trial or are subjected to the same laws, and whenever, there is such a situation that the two parties are on unequal footing and a case is to be tried by the court between such parties, it is the duty of the state to bring deficient party at par with other and then treat them equally, this being the latter aspect or constituent of Article 14.
The present paper deals with the second aspect of Article 14. The doctrine of equal protection of law when applied on the basic rights placed them above the fundamental rights. As said by Shoe, that, these rights are so basic in nature that there cannot be a situation when state can justify its act of overriding them, and no person can wave these rights to any one,
 and when these rights are taken away it invokes the Fundamental Rights guaranteed under Part III
 of the Indian Constitution

The above distinction is important in light of the present submission, as the researcher aims at pointing out the need to regulate the availability and the price of an essential commodity which is vital for furtherance of subsistence right and thus being an essential commodity.

In the present submission, the researcher by applying the Entitlement Theory propounded by Prof. A.K. Sen on patents
 for essential commodity/good
 granted to a company by the government, is trying to prove the need to regulate the price in such cases where that drug is of a public need or is essential for life, like the vaccine for H1N1 virus or popularly known as swine flu, and the need to regulate the price not keeping in mind only the lower income group or the poor section of the society but also the middle income group, as there could be a situation where the price may go beyond the reach of a common man
, and by merely providing that commodity to the poor section at a cheaper price does not fulfil the constitutional obligation of the government, as the Right to Life does not distinguish between the sections of the society and extends its protection all across the classes, equally.

Scenario of Patent Laws In India

Intellectual Property
 rights are legal and institutional devices to protect creation of mind such as inventions, works of art and literature, and designs. They also include marks on products to indicate their difference from similar ones sold by competitors.

It was in the later part of the 19th century that the new inventions in the field of art, process, method or manner of manufacture, machinery, apparatuses and other substances, produced by manufacturers were on the increase and the investors became very much interested that the inventions done by them should not be infringed by any one else by copying them or by adopting the methods used by them. To save the interest of the investors the then British rulers enacted the Indian Patents and Designs Act, 1911. Since then due to substantial changes in the political and the economic conditions of the country, it was found desirable to enact comprehensive law on the subject and this thought gave birth to ‘The Patent Act, 1970’.


Patents essentially provide exclusive rights of new, useful and non-obvious inventions. The patent law concerns hard technologies, including chemical, electrical and mechanical products and processes, as well as other pragmatic innovations in fields ranging from biotechnology to business methods. 

An investor may obtain a patent by filing a patent application with the Patent office. Such an application must compulsorily describe and precisely claim the invention. The patent officer under ‘section 3’
 of the Patent Act is entitled to deny any such application if he is convinced that such an invention is not patentable.


Section 3 at the core has four main limbs, non-compliance to which will result in denial of the application, viz:

· An invention which is frivolous or which claims anything obvious contrary to well established natural laws shall not be patented.
· An invention which would be contrary to public order or morality or which causes serious prejudice to human, animal or plant life or health or to the environment or which would result in commercial exploitation of workers shall not be granted patents.
· The mere discovery of a scientific principle or the formulation of an abstract theory or discovery of any living thing or non-living substance occurring in nature will not fall within the scope of patentable invention.

· The mere discovery of a new form of a known substance which does not result in the enhancement of the known efficacy of that substance or the mere discovery of any new property or new use for a known substance or of the mere use of a known process, machine or apparatus unless such known process results in a new product or employs at least one new reactant, will not qualify for a valid patent.
From time to time, Courts have evolved principles through case-laws for further clarity and development of law; it was in the case of Hind Mosaic and Cement Works and Anr. Vs. Shree Sahjanand Trading Corporation
 wherein, the court held that, a patent is granted only for new and useful invention. In case of improvement or combination of an already existing product, must produce new result or new article or a better or cheaper article than before. Combination of old known integers may be so combined that by their working interrelation they produce a new process or improved result. It does not violate section 3 (f) of Indian patent act.


At one hand if an act provides for specific rights over an invention, then the same act also ensures that the rights granted are guided and controlled. It is under the provision section 66
 of The Patent Act which deals with ‘revocation of Patent’. It enshrines the power in the central government to decide that, whenever a patent is exercised is mischievous to the State or generally prejudicial to the public, the government nay after giving a prior chance of hearing to the concerned party may revoke the patent.


It is pertinent to note here, that the act nowhere includes the remedy for a situation where the commodity/good over which the company has the patent rights, and that company being the only producer in the market (Situation of monopoly), may manipulate the price to seek extra profits. The reasons for such a situation are two-fold:

· The Commodity in the market is an essential commodity, and

· The demand of a product is very high.

So no matter what the price the commodity is sold, whoever can afford it will buy. But the essential part to note here is that, this race between demand and price somewhere leaves the lower income group out of the competition, and there arises a situation when even it becomes burdensome for a middle income family to afford it. The solution to such a problem is partially available in the same act.
The Patent Act under ‘section 84’ provides a double-edged weapon in the hands of the government to regulate and control the inflating prices. The section provides the power to the central government for ‘compulsory licensing’
 Researcher relates it to as double edge weapon because the essence of this section is that whenever the central government thinks that the patent holder is taking undue advantage of his rights by excessively hiking the prices, the government can ask the patent holder to reduce the price at one side or as first preventive measure and in case where the patent holder refuses the plea of the government, the act empowers the government to issue compulsorily license to another company which is ready with the resources to produce the good, and since, the new company (who has been given the compulsory license) has not invested any resources, time, capital in the research and development of the product it is bound to pay the royalty to the original company as decided by the government. Such a license does not violate the rights of the patent holder, nor does the action of the government can be challenged, unless there is malafide or arbitrary use of such power.

The powers above if exercised in a proper and efficient manner could invalidate the purpose of present submission, but the loophole, or the reason our country faced the problem of high priced drugs in Swine Flu case, or the very recent HIV Vaccine is a fact that, in the history of past 100 years of Patent laws in India, and power being vested and resting in the hands of the government, has not been invoked even once.

THE ENTITLEMENT THEORY

The basic unit of analysis is an individual person. For practical purposes, however, the analysis can also be conducted at collective levels such as household, group, or class by using the standard device of assuming a 'representative individual'.

The analysis is built upon three basic conceptual categories, viz. the endowment set, the entitlement-mapping (or E-mapping, for short), and the entitlement set.

The ‘endowment set’ is defined as the combination of all resources legally owned by a person. In this definition, 'resources' include both tangible assets such as land, equipment, animals, etc., and intangibles such as knowledge and skill, labor power, membership of a particular community, etc. Furthermore, the word legally' has

to be interpreted broadly to mean conforming to establish norms and practiced, and not merely to what is sanctioned formally by the state. 

The ‘entitlement set’ is defined as the set of all possible combinations of goods and services that a person can legally obtain by using the resources of his endowment set. This cryptic definition calls for a little elaboration, however. First, the definition recognizes that from any given set of resources one may be able to obtain many different combinations of final goods and services, although at any point in time a person will be seen to be enjoying only one of those possible combinations, depending on her tastes and preferences. The entitlement set refers to all the possible combinations, not just the one actually being enjoyed. Second, resources may be used in many different ways to obtain the final goods and services. For example, a farmer may use his land, labor, and other resources to produce the food he wants; a laborer may exchange his labour power to secure his food; a fisherman may first use his labour, equipment and fishing boat to produce a catch of fish and then exchange it to get the rice he wants; an unemployed person may use his resource of 'citizenship of a welfare state' to claim a transfer of state funds in the form of unemployment benefit. These acts of production, exchange, and transfer are all different ways of using one's resources. Third, the manner in which a person uses his resources must have the sanction of the law of the land, again interpreted in the broadest sense of the term; thus, the commodities he can obtain through looting (by using his muscle power in an

illegal fashion) are not counted as part of the entitlement set.

The ‘entitlement mapping’, or E-mapping, is simply the relationship between the endowment set on the one hand and the entitlement set on the other. Roughly speaking, it shows the rates at which the resources of the endowment set can be converted into goods and services included in the entitlement set. For example, an E-mapping includes, for the farmer, the input-output ratios in farm production; for the laborer, the ratio between money wage and the price of food i.e., the real wage rate; for the fisherman, both the input-output ratio in fishing and the relative price of fish and rice; and for the unemployed person, the rate of unemployment benefit. Thus, an E-mapping would in general have three broad components: a production component containing various input-output ratios (or, more generally, production functions), an exchange component made up of rates of exchange involved in trading

, and transfer component.


The exchange entitlement mapping will depend on the legal, political, economic and social characteristics of the society in question and the person’s position in it. Perhaps the simplest case in terms of traditional economic theory is one in which the endowment bundle can be exchanged in the market at fixed relative process for any bundle costing no more, and here the exchange entitlement will be traditional budget set.

Bringing in production will make the E-mapping depend on production opportunities as well as trade possibilities of resources and products, e.g. the capitalist rule of the ‘entrepreneur’ owning the produce. Sometimes the social conventions governing these rights can be very complex indeed – For e.g. those governing the rights of migrant members of peasant families to a share of the peasant output.

Social security provisions are also reflected in the E-mapping, such as the right to unemployment benefit if one fails to find a job, or the right to income supplementation if one’s income would fall otherwise below a certain specific level. And so are employment guarantees when they exist – as they do in some socialist economies – giving one the opinion to sell one’s labor power to the government at a minimum price. E-mapping will depend also on the provisions of taxation.
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Next follows the concept of ‘entitlement failure’, which is derived from the three basic concepts and plays a crucial role in the analysis of famines. A person is said to suffer from the failure of food entitlement when her entitlement set does not contain enough food to enable her to avoid starvation in the absence of non-entitlement transfers, such as charity. It means that no matter how a person may reallocate resources to obtain the food she wants, she cannot get the minimum amount needed to escape starvation. A famine occurs when a large number of people within a community suffer from such entitlement failures at the same time.
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In the above graph Person i can be plunged into starvation if his endowment collapses into the starvation set Si either through a fall in the endowment bundle, or through an unfavourable shift in the exchange entitlement mapping. The distinction in illustrated in the above figure in terms of the simple case of pure trade involving only two commodities, food and non-food. The exchange entitlement mapping is taken to assume simple form of constant price exchange. With a price ratio p and a minimum food requirement OA, the starvation set Si is given by the region OAB. If the endowment vector is x, the person is in a position to avoid starvation. This ability can fail either:

· Through a lower endowment vector, e.g. x1, or,

· Through a less favourable exchange entitlement mapping, e.g. that given by p1, which would make the starvation set AOC.

Food Availability Decline Theory

the reach of demand and supply analysis is far and deep. It sheds light on complex socio-economic issues. We apply it to examine how famine occurs.


The concept was propounded and explained by Prof. A.K. Sen, a Nobel Prize winner for expounding Theory of Food Availability Decline or popularly known as FAD theory. FAD theory studies how deficiency of food arises in its price and how the poor sections of society are deprived of food availability. It is due to natural calamity such as floods or draughts that the Total production of rice in an area may fall down, resulting in high prices.
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In the above graph A denotes the poor section of the society, at price P every section of the society has an access to food, section A is getting OM, section B is getting OM1 and section C is getting OM2, wherein the total consumption is OT. At OP1 price, family A is thrown out of the market, whereas family B is still able to purchase some units of good. At the OP2 price it is pertinent to note that even family B is out of market and the price of the commodity has arisen to such an extent that they are left with no choice then to starve.


The present submission, touches upon the same concept. The researcher through this paper tries to prove a point that the theory not only applies to the case of famines but in almost all the cases where  due to rise in price the commodity has become so expensive that it is beyond the reach of the lower income group as well as middle income group (after a point of time), in case of necessity goods, and specifically medicinal drugs that are of public need (at a certain point of time), and due to the patent rights with the patent holder {leading to a situation of monopoly, wherein because of exclusive (patent) rights he is the only producer in the market}, he is manipulating the price. And the role of the government does not end at providing the same good (drug in the present case) at cheaper price to the poorer section of the society, because there is a point after which that good cannot be afforded by middle income group as well, as happened in the case of Swine Flu, and Right to Life extends to every section of the society in the same manner and is equal for all. So the right guaranteed under Article 21 of the Indian Constitution extends the same protection to middle class group of the society as they are for poorer section. And there is a need to look into that aspect. 

Applicability in Patent Law for Necessity goods
In order to prove the applicability of FAD theory and Entitlement theory, it is first important to flag out the essentials of the two and compare the essentials with the facts of the situation during the Swine Flu.
Essentials of Entitlement Theory
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· The person must have an endowment set;
· Such endowment set must not change (or reduce);
· There must be a shift in entitlement set or E-mapping.
· This shift must result in entitlement failure
Essentials of FAD Theory
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· There must be a rise in price.
· Rise in price must be of an essential commodity.
· Such commodity must be important for public use.
· Unavailability of that good must result in a widespread violation of rights.
On applying the essentials of the two approaches upon the case or situation of swine flu, then it becomes clear that the theory can be applied in the cases of essential goods, because:

· The disease in question had only one cure, i.e. the antidote for the H1N1 virus which has entered the body. It is pertinent to note in relation to the point that the researcher aims at making, that the medicinal drug, which is the antidote for H1N1 virus was a patented drug, and in the present case, there was no shift in the endowment set of the general public. It was the excessive hike in price, with no checks from the government’s side to regulate that, sky-touching prices. It was because of failure on the part of the government to inset injunctions, that the price of the vaccine touched Rs. 6300 (approx.), and the price of the test for swine flu was Rs. 5000 (if the result of the test is negative), and Rs. 10,000 (if the result of the test is positive),
 leading to a situation as described in Graph B, wherein at OP2 price, the price of the commodity is so high that it practically throws out the middle income group also.
· Another pertinent point to note here is that, a drug that could decide the fate of a diseased person must be an essential commodity as in the Graph A, the distinction is made between food and non-food item. It is essential to note also, that a sudden shift in price, or due to a natural calamity, or unforeseen problem in a family could actually result in failure of entire budget of the family, and when that failure or shift in the price or unforeseen incidence is of such a nature that covers a larger section of the society, it becomes an issue of public concern, and the government has to then step in to control the situation. In the present case, there was a sudden outburst and a lingering threat prevailing in the society about swine flu, that created a threatened environment in the society, on that the initial symptoms were of such a nature that for a common man, or even doctors it was difficult of diagnose without the test. And as said earlier, the price was so high that if a family falls within the sphere of middle income group, one test could actually shake the entire budget. Hence, making the issue of Swine Flu, a social threat.
· The other point is that the disease, if not diagnosed in time and, if not treated properly, could be very fatal, and can even prove disastrous to life of a person.

Where did the Government Fail


 If we take a current example of hike in onion prices, or hike in petrol prices, then the point that this paper is trying to make is a common scene. The only difference is the usability/need of a good to the society.

Onions on one hand has substitute or the usage of it could be minimized by using alternate sources, so is the petrol. But when the case is of a necessity good the equation is unfavorable to a major section of the society, and the situation worsens when the same good is the only option, with no substitute in the market. In such a situation, the only option is to purchase the product or die. It could be equated with the concept of indirect coercion, which says that, when a product is so essential and useful for the society, that no matter how much is the rise in price, people will have to buy. In such a situation there is indirect coercion on the people to buy it.


The role of the government comes into picture when the price reaches beyond the purchasing power of lower income group. Under such a situation, government plays a role by regulating the prices of such a good for the affected poorer section of the society through public distributions systems or price rationing. The role of the government does not end here, as the price of the same commodity which is being offered to the poorer section of the society at an affordable price, is still the same or rising in the market, and must be going beyond the reach of the middle income section group. According to graph A, the endowment set of a middle income group remains the same, but due to rise in price, there is a shift in endowment vector, leading to increase in the starvation to OAC. On the other hand if we consider Graph B, the price due to monopolistic market (as the company is the sole procure) may rise to such an extent that it is beyond the reach of the middle income group as well, as at price OP2, the commodity cannot be afforded by middle income group as well.

As discussed earlier Under Article 21 of the Indian Constitution, right to life extends equally to all. And it is the constitutional obligation on the government to fulfill its duties by proving the essential goods, the H1N1 virus antidote in the present case to the middle income group as well.

Conclusion


The above situation could have been easily controlled, but the loophole is that even after incidence of the great famine of Bengal, or the swine flu massacre, we still have not learnt our lessons. The current controversy of HIV vaccine, which is marketed and sold at an exaggerated price, only because, the social value of the product is high.

It is pertinent to note in light of the above discussion that the current price of the imported drug for swine flu virus in India is rs. 300-400, which if Indian companies would have produced; the manufacturing cost will range between rs. 50-100.
 As discussed above, that the basic right includes right to existence and such a right cannot be waived or revoked by any authority. Rather in such a case where a commodity (in the present case), is decisive for the life and death of a person, the government has a duty to execute. It is under section 84, where the government can issue compulsory license. The need of it is to be understood in the light of a fact that, despite such a power vesting in the hands of the Central Government; it has never been exercised so far, clubbed with a fact that, the difference between the price at which same drug is presently available in the market and was sold at the time of breakout of a situation, directs us to the situation so devastating, that shook the very plinth of the humanity.

The concept of humanity arises from rights and its corresponding duties. As said by Roscoe Pound
, that every right levies a corresponding duty on others. The duty could be a negative duty or a positive one, former could be a duty restraining from behaving in a certain manner or conducting in a certain way in order to ensure the right of others are secured, for e.g., I have right to life, then it is a duty upon everybody that they should not kill me unless, there is present danger to their own life by me. In the conflict between a right of a person and the duty that the person has to perform, right prevails. The latter one is the positive duty, where you are suppose to perform an obligation, or behave in a certain manner, or conduct in order to ensure someone else’s right.

In the present case, it is a positive duty on the government to perform their duty and provide the necessity good; it could be drug or the cost of test, to the section of the society that cannot afford it. 

It is also pertinent to note that, according to the Part IV of the constitution, which talks about the Directive Principles of State Policy when a duty is levied on the government is not fulfilled; it violates Article 21 of the Indian Constitution. And when the duty neglected is in relation to a situation that in itself is so devastating to the mankind, and the neglection of a duty lead to the suffering of a particular section of the society, it attracts Article 14 as well.
In the entire script the role that the government played, was that, it ensured the availability of the medicine at a regulated (cheaper) price to the poorer section, but as the FAD theory says, after a point of time there could arise a situation, when the middle income group is also thrown out of market, it becomes the constitutional obligation upon the government to fulfill their duties, otherwise it violates the clause of ‘equality before law’.


To conclude the researcher, through this submission, wants to make a point that in today’s world of cut-throat competition, where every firm or entrepreneur is out there in the market, with a bull’s eye motive to earn phenomenal profits. And it is in this regards that today we face such a situation, where a life saving drug is hipped in the market. 

The researcher proposes that, in order to cope up with such a situation there need to have two fold steps:

1. The Patent officer should be given powers to issue compulsory licensing; and
2. To avoid any kind of corruption, there must be a check on his power, and to impose those checks, there must be a provision added as section 84 A, where before issuing the compulsory license, the patent officer must put his opinion infront of the central government for its approval.  

It is a high time, and there is a desperate need to flag out the government their roles, so that the case that has happened in the present case shall not be repeated in the future, and there are proper injunction by the government at the needed time and in correct proportion so as to invalidate the unfair, inhumane use of any right given to a patent holder.
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� Equality Before Law: The State shall not deny to any person equality before the law or the equal protection of the laws within the territory of India.
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� Part deals with FIVE basic fundamental rights guaranteed to a citizen.


� According to the Black’s Law Dictionary (Authority in law), “Patent is a grant of some privilege, property or authority, made by the government or sovereign of a country to one or more individuals.”


� A medicinal drug in the present case.


� For the present submission, the term ‘Common Man’ Includes, Middle Income Group largely.


� Hereinafter Refer it to as IP.
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� 3. What are not inventions: The following are not inventions within the meaning of this Act, -


An invention which is frivolous or which claims anything obvious contrary to well established natural laws;


An  invention  the  primary  or  intended  use  or   commercial exploitation of which would be contrary to public order or morality or which  causes  serious  prejudice to human, animal or  plant  life  or health or to the environment;


The mere discovery of a scientific principle or the formulation of an abstract theory or discovery  of  any living thing or non-living substance  occurring  in nature;


 The mere discovery of a new form of a known substance which does not result in the enhancement of the known efficacy of that substance or the mere discovery of any new property or new use for a known substance or of the mere use of a known process, machine or apparatus unless such known process results in a new product or employs at least one new reactant.


A substance obtained by a mere admixture resulting only in the aggregation of the properties of the components thereof or a process for producing such substance;


The mere arrangement or re-arrangement or duplication of known devices each functioning independently of one another in a known way;


Omitted by 2002 Amendment Act


A method of agriculture or horticulture;


Any process for the medicinal, surgical, curative, prophylactic, diagnostic, therapeutic or other treatment of human beings or any process for a similar treatment of animals (or plants)[omitted by 2002 Amendment Act] to render them free of disease or to increase their economic value or that of their products.


Plants and animals in whole or any part thereof other than micro-organisms but including seeds, varieties and species and essentially biological processes for production or propagation of plants and animals;


 A computer programme per se other than its technical application to industry or a combination with hardware;


A literary, dramatic, musical or artistic work or any other aesthetic creation whatsoever including cinematographic work or any and television production;


A mere scheme or rule or method of performing mental act or method of playing game;


A presentation of information;


A topography of integrated circuits;


An invention which, in effect, is traditional knowledge or  which is  an aggregation or duplication of known properties of traditionally known component or components.


� MIPR2008(1)402.


� Where the Central Government is of opinion that a patent or the mode in which it is exercised is mischievous to the State or generally prejudicial to the public, it may, after giving the patentee an opportunity to be heard, make a declaration to that effect in the Official Gazette and thereupon the patent shall be deemed to be revoked. 


� According to the Black’s Law Dictionary (Authority in law), “ Compulsory Licensing is a license created under the Patent Act to allow certain parties to make certain uses of patented material without the permission of the patent owner, on the payment of specified royalty.”


� Basu, D.R.,  “Sen’s Analysis of Famine: A Critique”, Journal of Development Studies, Vol. 22, pp. 593-603.





� Note that wage employment i.e., the trading of labor-power, is a part of the exchange mapping.  Ghose (1982) seems to have overlooked this point when he suggested that Seis framework of 'exchange entitlement' needs to be broadened to include analysis based on 'employment entitlement'.


� Strictly speaking, the exchange mapping includes, in addition to rates of exchange, also any restriction that may exist on trading, such as quantity rationing, involuntary unemployment, etc.


� It is worth noting that the transfer component includes only those transfers to which a person is legally entitled -- for example, social security provisions of the state. This leaver out not only illegal transfers (such as, stealing and looting), but also non-entitlement transfers such as charity. Although there is nothing illegal about receiving charity, it is not counted as part of entitlement mapping for the simple reason that one is not legally entitled to charity, whatever may be one's view about the poor's moral entitlement to it. The general point is that entitlement analysis is concerned with legal as distinct from moral entitlement.


� Supra Fn. No 19.


� Supra Fn. No. 19.


� See Sen, 1975.


� Sen, A.K. (1976): “Famines as Failures of Exchange Entitlements”, Economic and Political Weekly, Special Number, August.


� Ibid.


� Supra Fn. No. 27.


� Supra Fn. No. 27.


� Pattanaik, U., “Food Availability Decline and Famine: A Longer View”, Journal of Peasant Studies, Vol. 19, pp. 1-25.


� Ibid


� www.dancewithshadows.com/.../panacea-biotech-to-supply-egg-derived- h1n1-vaccine-to-


government-as-india-reports-1376-deaths-from-sw..


�www.dancewithshadows.com/.../panacea-biotech-to-supply-egg-derived-h1n1-vaccine-to-government-as-india-reports-1376-deaths-from-sw..


� Nathan Roscoe Pound (October 27, 1870 – June 30, 1964) was a distinguished American legal scholar and educator. He was � HYPERLINK "http://en.wikipedia.org/wiki/Dean_of_Harvard_Law_School" \o "Dean of Harvard Law School" �Dean of Harvard Law School� from 1916 to 1936.





PAGE  
3
Applicability Of Entitlement And FAD Theory On Patent Laws For Necessity Goods
___________________________________________________________________________________
The Economics Society, St. Stephen’s College, Delhi.

